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Page 2 Page 4
1 A Ppea ran c e s: 1 THE CHAIRPERSON: Good
2 For Southern New England Telephone 2 morning. We're here this morning for oral
3 Company: 3 arguments on Docket 03-01-02/ Petition of
4 SSC SOUTHERN NEW ENGLAND TELEPHONE 4 Gemini Networks Connecticut, Incorporated,
5 COMPANY 5 for Declaratory Ruling Regarding Southern New
6 310 Orange street 6. England Telephone Company's Unbundled Network
7 New Haven, Connecticut 06510 7 Elements.
8 By: GEORGE MOREIRA, ESQ. 8 I'm Commissioner Jack
9 PEGGY GARBER, ESQ. 9 Goldberg, Chairman of this panel. With me is

10 10 the Chainnan of the ~ency, Donald Downes.
11 Also present for SBC/SNET: . 11 Commissioner Jack Betkoski, the third member
12 JOHN ANDRASIK 12 of this panel cannot be here today and wIll
13 13 review the transcript once it is available.
14 For Gemini Network! Inc: 14 Can I have appearances?
15 MUR11iA, CUWNA, LLP. 15 MR. MOREIRA: George Moreira
16. CityPlaeeI 16 and Peggy Garber for the Southern New England
17 185 Asylum Street 17 Telephone Company, Commissioners.
18 Hartford, Connectlcut06103-3469 18 MS. JANELLE: I'm Jennifer
19 By: )ENNIFER D. JANELLE! ESQ. 19 Janelle, this Is Dwight Johnson! from Murtha
20 DWIGHT JOHNSON, ESQ. 20 Cullina on behalf of Gemini Networks
21 21 Connecticut. We also have Rich Rollinson
22 For the Office of Consumer Counsel: 22 from Gemini Networks with us.
23 WILUAM VALLEE! ESQ. 23 THE CHAIRPERSON: Thank you.
24 24 MR. VALLEE: William Vallee
25 25 for the OffIce of Consumer Counsel.

Page 3 PageS

1 A p pe a ran c e s (Cont'd.): 1 MR. WRIGHT: Good moming,
2 For the Office of the Attorney Generai: 2 Commissioners. John Wright on behalf of the
3 JOHN WRIGHT, ESQ. 3 Attorney General.
4 Assistant Attorney General 4 THE CHAIRPERSON: Further
5 5 appearances? seeing none, Attorney Moreira.
6 6 MR. MOREIRA: Thank you,
7 7 Commissioner.
8 8
9 9 THE CHAIRPERSON: Let it rip.

.10 10 MR. MOREIRA: Good morning,
11 11 Commissioners/ and thank you for giving us ~

12. 12 this opportunity to.address the Department's ~•
13 13 decision in this docket where the Department
14 14 has agreed with Gemini and ordered the
15 15 unbundling of the telco's remaining coaxial
16 16 facilities which! as you can tell. from our
17 17 written exceptionsi we are disappointed with, ,
18 18 and we really do believe that the draft f

19 19 decision does not comport with state or ~

20 20 federal law, and I will address those points
.t

21 21 in turn through my oral argument, but at ;

22 22 first I'd like to do a little brief ~

23 I)r,lfl ~:""-background just to give you context of what
24 2~ we're talklhg about, what the fadllties are h

25 i5,~<.and h6ylthey reiate to this very critical >

~_.. , •- -,., • i:.;Jo ~,. .~ :,u;'';_.a
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Page 6 Page 8

1 docket. 1 underground conduit, as it may be, depending
2 As you guys all know, I like 2 on the given area of the state, that you'll
3 to draw. Here we go, State of Connecticut, 3· have roughly 3100 miles of co-ax. Those are
4 start simple. In blue will generally be our 4 the facilities that Gemini would like
S copper-based netwo~ what Is unbundled . 5 unbundled in this case and that you have
6 throughout the State of connecticut, which is 6 tentatively ordered be unbundled.
7 made up of numerous central offices 7 These facilities differ from
8 throughout the state, interconnected through 8 our copper-based network. Think of it as an
9 with fiber and copper, and I'm not going to 9 Apple computer and an IBM computer, different

10 put all hundred or so central offices that 10 platform altogether.
11 are out there, but that's what it generally 11 This platform is a shared
12 would look like. 12 network. What do I mean by ushared"? You
13 Off of the central office, 13 don't have a dedicated copper twisted pair
14 Which is really what we're kind of talking 14 that goes to your house, Commissioner, and
15 about in this docket, is a loop or a 15 then I have a separate one that goes to my
16 .quasi-loop. In our network, which is 16 house. Think of a big tube of which we all
17 currently unbundled - I'll make the central 17 connect Into, and that Is a shared platform.
18 office bigger -- there's a main distribution 18 Ours, on the other hand, has
19 . frame inside that office. From there, there 19 a dedicated twisted pair that goes from point
20 .are copper pairs that will ru.n out to various 20 to point.
21 people'S homes, and you have, In our network, 21 In addition, this red that's
22 a dedicated copper pair that goes to your 22 throughout the state, that was paid for
23 house. Soyou have a copper pair, I have a 23 solely by the shareholders of SNET/SBC. In
24 copper pair. We each have our own individual 24 Docket 00-08-14 the Department let us close
2S . copper pair. 25 down SPV. We took all the SPV assets off our

Page 7 Page9 '

1 This network Is unbundled 1 books, took the loss to the shareholders.
2 according to state and federal law. It's 2 And we've complied with that disposition work
3 priced at TSLRIC, so if any given company 3 because we have sold the video pieces that we
4 comes and they want to purchase, maybe 4 could sell. There stili are some amplifiers
5 transport between two central offices, you 5 and optical nodes out on this network.
6 can get that at UNE prices. If you win a 6 Currently -- and I just
7 customer and you want to get a loop to 7 misspoke - it's not even a network. It's
8 5Omeone's home, maybe Mrs. Smith up here in 8 pleces of a network. Because you'll have a
9 Utchfield, you want that loop, you can get 9 piece here, you'll have a piece here. Even

10 that at unbundled pricing and that gOes along 10 If it's mostly connected, there's no lights
11 with switching and whatever other components 11 on. When you think of your fiber optic now,
12 of our network that are required to be 12 you turn the light on and you follow it
13 unbundled. That's our network. That"s also a 13 throughout the whole state. You think, Oh,
14 cirCUit-switched dedicated network. 14 boy, we've got a network. If you went to a
15 Now, the facilities 15 NOC and you looked at it, It's not even a
16 we're talking about here today were 16 network. We just have our pieces of co-ax up
17 facilities that were used by SPV, our cable 17 on poles, generally speaking. That's the

~

18 company that is now defunct, that are out on 18 stuff we're talking about here that is being 1,
poles throughout the state of eormectieut at requested to be unbundled.

.
19 19 ~•20 . different points on this -- throughout the 20 I kind of wanted to lay that
21 state. 21 framework to show the differences between
22 They do not go to the main 22 what we're talking about here. I will be
23 distribution frame. They. are:F,lOt connected' , n·· referring to that throughout the hearing.
24 to our network. They are notpart of our 24 . .".COMM: DOWNES: Counselor--
25 network. It's basically from pole to pole or. 2'5 ' . MR. MOREIRA: Sure.

~~"""""'''''''."",,' ..:!w>- ~v"";.:r...t~ ..lo·",~.-;.. ><;o ....·.-.··••", 't,'.-" "';~"i ~~.;:-;:..n;: •to"tf ~~~~~",.A\'",~~,"\:"~ • .....:ottO'"........."~~"~"._...~; ..;lI<U'· ...1'JAoIa ;..;.,"
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'. COMM. DOWNES: -- let's 1
return to the part about the shareholders for 2
just a minute here, and I defer, of course, 3
to my expert colleague, but I was under the 4
impression that the SPV system originally was 5
built by SNET with conbibutions from 6
ratepayers. No? 7
. , MR. MORBRA: No. The intent 8
of HFC, as we know it, that network, was at 9
some point to replace the copper network, and 10
we would have been all HFC throughout the 11
whole state of Connecticut. 12

COMM. DOWNES: I'm wlth you. 13
MR. MOREIRA: And so at that 14

point - and this all really started really 15
post rate of return, we became all reg as 16
this was all proceeding - 17

COMM. DOWNES: Yes. 18
MR. MOREIRA - so there is no 19

really ratepayer place to get the money from.' 20
So as this starts being built In the mid 90s, 21
just as we're getting into all reg, and we've 22
been in all reg now probably eight years or 23
so, since the mid '90s, so there really is no 24
ratepayer place to go from, and then at the 25

Page 12
speaking, yes.

COMM. DOWNES: Has -- has
S8C -- I understand you've written off the
loss, and so forth. Has SBC contemplated any
other use for this? I mean, was this
literally a matter ofJust leaving It on the
poles and, in effect, abandoning it,.if you
will?

MR. MOREIRA: In essence, it
is abandoned in the sense that it's not going
to be used. We don't have any future plans
for it, but the only plan that we've had for
it is to sell it. ·50 if anybody wants it,
they can buy It from us at a fair market
valUe price as negotiated. Because that's
how the Gemini whole thing started.

COMM. DOWNES: I see.
MR. MOREIRA: We actually

were negotiatIng at'one point. We made a,
hey, you want to buy it for "X" dollars?
They never responded and then came to you for
unbundling.

COMM. DOWNES: Okay.
MR. MOREIRA: So if there's

an Investor out there that would like to buy

that.

Page 11
ena of the day it didn't matter because the
loss was supposed to be borne by the
shareholders. And that is more of an aside.
It's not a central piece to the argument.
But there were arguments raised that, hey,
the ratepayers paid for this and therefore it
is a community good that should be out there.

COMM. DOWNES: Yes.
MR. MOREIRA: So that's more

of an asige to the overall argument ­
COMM. DOWNES: I understand.
MR. MOREIRA: -- as opposed

to some of the arguments that we raise in the
written exceptions.

COMM. DOWNES: I appreciate

1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17 MR. MORBRA: Because it
18 wasn't really addressed in the draft
19 decision, but it is a critical element.
20 COMM. DOWNES: Let me pursue
21 a little different piece. You were
22 . explaining that what's left now isn't really
23 a network, it's pieces Of,8 network. It's;'i,~

24 some disconnected segmentS ofvano.tJs~lnds.
25 MR. MORBRA: Gerierally. :,

Page 13
1 the co-ax plant that's out there, give us a.
2 call.
3 COMM. DOWNES: Okay. And
4 last question, and then I promise I'll let
5 you finish your presentation.
6 As I understand -- as I
7 understand the proposal that's in front of us
8 at the moment here, Gemini would, in effect,
9 be -- be either buying or leasing this

10 property. I mean, they're making -- their
11 propOsal would be to make a payment to S8C
12 and -- as I understood it. Why don't we try
13 . it the other way.
14 Please explain to me what we
15 think, at least your understanding of the
16 deal~ would be. How about that?
17 MR. 'MOReRA: My i
18 understanding of the deal currently, based on .
19 the draft decision, is that the Department }
20 said, SNET, you're wrong, this is subject to
21 unbundling rules. We have the jurisdictional
22 authority to unbundle it.
23..·· COMM. DOWNES: Right.
t4 - <·MR. MORBRA: Gemini meets
2S,,, ..th~imba.irmentstandard; therefore, they're
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1 entitled to unbundled access, which means 1
2 they're entitled to access to those 2
3 facilities at TSlRIC pricing, which would be 3
4 leasing it at UNE pricing, TSLRIC, which is a 4
5 cost-plus type pricing. Go ahead, comply 5
6 with this order, put some cost studies 6
7 together, and as they lease a piece, you will 7
8 charge them, I don't know -- 8
9 COMM. DOWNES: Yes. 9

10 MR. MOREIRA: I don't know 10
11 how to do it, but let's assume.we did, you 11
12 know, ten dollars, you know, per whatever. 12
13· COMM. DOWNES: I understand. 13
14 Okay. 14
15 Now, your point a little bit 15
16 earlier also was that this is a shared 16
17 network as opposed to the -- well, I'm not 17
18 sure what the altemative form was. 18
19 MR. MOREIRA: Dedicated. 19
20 circuit switch network. 20
21 COMM. DOWNES: Thank you. 21
n N~is~dh n
23 implications of that that another company or 23
24 companies like Gemini could come along and 24
25 say, Well, gee, that sounds like an 2S

Page 16
piece, and then AT&T to order a different
piece, because It's a different platform.
It's, like I said, an Apple versus an IBM.
For us, when we say two million lines, there
literally are two million little Jines out
there that go to everybody's home, and at
some point may get aggregated certaInly on
the transport side, but on the loop side you
literally have two million little lines.

There you have, Instead of
having your oWn personal driveway, you h~lVe

an on ramp that puts you on a bigger highway,
and we don't know how, which is part of our
argument that will be coming up/ we've kind
of jumped ahead, but generally speaking we
don't know how to break that up to say, okay,
this company gets this piece, this company
gets that piece, this company gets that
piece.

Gemini, I think, would argue,
Hey, you missed the boat, Moreira. We want
to unbundle the whole thing because we'll
just rent the whole thing from you.
Presuming that's even an element, which I
would disagree, but that's --_B ·_0

i interesting idea, we'd like to also use that 1 COMM. DOWNES: I understand.
2 ourselves, and then they would also be 2 MR. MOREIRA: I think that's
3 obligated to make payments to you by way of 3 their argument.
4 access charges, lease, however you 4 COMM. DOWNES: I'm just
5 characterize it. Is that a fair rendition? 5 trying to explore the hypothetical here. And
6 MR. MOREIRA: That is a fair 6 final point, and If I understood -- if I
7 rendition as to what other companies could 7 misunderstood you, I apologize, but I think
8 do. Once you make it a UNE, I have to make 8 what you were trying to say to me was that
9 it available on a nondiscriminatory basis to 9 for anybody to use this, this set of

10 anybody who wants it Similar to my network 10 faclliti~, whether It's Gemini or anybody
11 that we already have existing here-- and rm 11 else, they will have to have some sort of an
12 calling It mine, it's not really mine -- this' 12 interface that allows them to connect this to
13 network, anyone can come and order, any CLEe 13 the rest of the system, if you will. Right?
14 can order a given component of it if they've 14 MR. MOREIRA: Absolutely, for
15 won that given customer. They can order a 15 their system, because Gemini doesn't want to
16 piece of it. 16 use any of the blue. They only want the red
17 COMM. DOWNES: I get it. 17 and then connect it to their facilities. ~
18 MR. MOREIRA: The problem with 18 COMM. DOWNES: I see. ~
19 this one, no one knows how to unbundle It, 19 MR. MOREIRA: Whoever uses it ,
20 presuming it is subject to unbundling. No 20 for whatever purpose, whether you want to use ~

21 one has come up with an OSS system as far as 21 it for telecommunIcations, for cable modem I~

22 we know which allOWS, you know, Commissioner 22 seIVice, which Is the kind of company that ~

23 Downes' corporation to order this piece of 23 Gemini is, for whatever type, vOiceover IP,
24 the network and then Gemini to ot'derthat <: 24 you're·going to have to put whatever network
25 piece, and then Cox to order adifferent 25 ., equipment neceSsary to make that happen and
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1 then connect It. That's not to say -
2 COMM. DOWNES: And that's
3 what you meant by the OSS?
4 MR. MOREIRA: No, no. That's
5 separate from the 055; The 055 is an
6 operator support services -
7 COMM. DOWNES: The financial
8 and the billing piece of it?
9 MR. MOREIRA: It's the

10 billing and the service piece of it where
11 everyone would go to order it.
12 COMM. DOWNES: I get It.
13 . MR. MOREIRA: That's what the
14 055 is. This Is the equipment that makes it
15 work. Like anything, I could have a copper
16 spool sitting right here. It's capable. for
17 telecommunications but until I hook it up to
18. something, until I have the electronics --
19 COMM. DOWNES: Right. So
20 they really need two things. They need the
21 physical interface, and they also need the
22 055, the financial ilnd operations.
23 MR. MOREIRA: That's
24 . correct. And to be fair to Gemini, they said
25 we'll proVide all that stuff to make it work,

1
2
3'
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
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capability test that the FCC has, the
Department at the bottom of page 36 makes
this very critical finding. It says: ''The
Department also finds thatbased on
47-USC-153, subsection 29, the HFC meets the
definition of network element and therefore
must be unbundled."

We posit that that Is an
incorrect application of law because if yOu
take a look at 47-153-29, of which may I
approach, I have copies for everybody --

COMM. DOWNES: Yes.
MR. MOREIRA: -- which rYe

highlighted --
COMM. DOWNES: Thankyou,

sir.
MR. MOREIRA: -- you also

have to look at.
COMM. DOWNES: Now that's

large enough so that lean read It
MR. MOREIRA: I made It as

big as possible.
If you take a look at 29, it

says: ''The term 'network element' means a
fadlity or equipment used in the permission

Page 21
1 of telecommunications service." Well, then
2 what is a telecommunication service? You
3 have to look at 46, which Is on your next
4 page, which is basically define<;! the 'offering
5 of telecommunications for a fee directly to
6 the public or indirectly to the public,
7 basically is what it says. .
8 COMM. DOWNES: Uh-huh.
9 MR. MOREIRA: If you put

10 those two together, basically to be a network
11 element this piece of equipment has to be
12 used to provide telecommunications for a fee
13 to the public.
14 Just on the statutory
15 threshold, this equipment does not meet that
16 definition in any way whatsoever. Those
17 little red pieces out there were only used
18 for -- when they even were working -. were
19 only used for CATV services. They were never
20 used, never eqlJipped to provide
21 telecommunications, never.
22 Let's just say you say, Well,
2,3'" "George, I still think It meets that statutory

. 24 framework.~;l1}eFCC for .sure has spoken on
is,,,.,,. this;. they've' Interpreted this meaning of

Page 19

1 and if there's a piece that isn't connected,
2 we'll connect it.
3 COMM. DOWNES: I get It.
4 MR. MOREIRA: That's what
5 they were saying.
6 COMM. DOWNES: Thank yoU,
7 sir. I appreciate it. Sorry to knock you
8 off course.
9 MR. MOREIRA: No problem. So

10 with that context, our first main argument as
11 to why the draft decision is In error as a
12 matter of law is that the Department has
13 found in this draft decision thatthese
14 coaxial facilities constitute a network
15 element, which is the first step in any
16 unbundling analysis.
17 On page 36 of the draft
18 decision, which I would like to bring
19 copies -- may I approach, Commissioners?
20 COMM. DOWNES: Sure.
21 MR. MOREIRA: I've attached
22 . pages 35 and 36. If you go on the second
23 page, the bottom of page 36, I have it' '.
24 highlighted. .' \' .' " .
2S After discusslngctlle

(."" ..
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network element. And they have. If you look
in the TRO order, Which is the triennial
review order - again, may I approach?

COMM. DOWNES: Yes.
MR. MOREIRA: -- paragraphs

56 through 60 of the triennial review
order - I only give you 56 because it hits
the point very succinctly - they condude In
defining or interpreting 153-29 that a
network element refers - and there's two
pieces to It -- an element of the Incumbent
LECs network that is capable of being used
to provide a telecommunications service.
Thus, under the FCC test... there's two pieces.
Just as a threshold matter to even define it
as a network element, it's got to be part of
the telecommunication - my network, the
incumbent's network, number one; and then
number two, It has to meet the FCCs
capability test which Is further defined. It
has to be capable of providing
telecommunications services.

If, as you take a look, as
I've proffered earl(er, it is not part of my
network; it cannot be unbundled. Currently

1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
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21
22
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telecommunications, it's connected to your
network and it's easily called Into service,
if it meets those standards, then It is
subject to unbundling.

Is it connected to your
network and easily called into service? And
that Is right in your own draft decision on
page 36, of which you have a copy. Up at the
top you have two paragraphs of Which you use
the UNE remand order from the Fces UNE
remand order.

In that paragraph, the second
paragraph, they talk about the copper spool
and how, if you said, well, just simply using
capabflity, thafwould be much too broad.
They say C! copper spool in and of Itself is
capable, but If you define that as UNE, that
is too broad. But then they say, well, dark
fiber Is different, and here's what we mean
by capability, it Is physically connected to
:the incumbent's network and easily called
Into service.

Our facilities, our co-ax
facilities, do not meet that standard, do not
meet that rationale. It Is not easily called

1·
2·
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
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21
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there is no evidence before this Department
that Indicates in any way that the coaxial
facilities that are on those poles are
connected to my network. That goes as to the
first piece. It's not part of my network In
any way. I don't use it. I can't use It I
can't tum It on. There's nothing I can do
with It. Ifs just out there, an inanimate
object.

·As to the second piece, which
Is the FCC's capability test, and the FCC put
this capability test In and you guys discuss
it at length In the draft decision, not to
address this specific situation, but they put
it in to address areas where you have spare
facilities that are part of your network but
may not actually be In use. For Instance,
the ILECs had argued that dark fiber was not
a UNE because It was not actually In use at
the time, dark fiber being a piece of fiber
that has no eqUipment on It, but I can do
that pretty quickly. We had argued, Hey,
that's not actually In use; if~ "not a UNE. ..".
FCC said, oh, no, I've gOt this capability ",
test. As long as it's capable of carrying, :,.

Page 25
1 into service; It is not connected to my
2 network; It Is not part of my network. So
3 . from our perspective, there Is no way as a
4 matter of law that you can define this as a
5 network element In the first Instance to
6 allow you to get to unbundling. And that, we
7 submit, Is a fatal error that must be
8 reconcil~d in any final decision.
9 Second, In the draft

10 decision, and actually throughout it, the
11 Department relies on the UNE remand order In
12 fashioning Its impairment analysis and In
13 fashioning the impairment standard. It
14 relies on the UNE remand order. May I
15 approach?
16 THE CHAIRPERSON: Of course.
17 MR. MOREIRA: And I just
18 bracketed on pages 30 and 31 there's a long
19 discussion on UNE remand, and then on
20 pages 40 and 41, which I've highlighted for
21 you, there's a more in-depth or a more firm
22 upholding of the UNE remand.order. And
23 specifically on pages 40 and 41, the
2'4 Department reCites the UNE remand order's
2:5 .. impalrmentstandard and says that it

7 (Pages 22 to 25)
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Page 26 Page 28
1 specifically agrees with it. That standard, 1 vacated In USTA versus FCC.
2 however, was vacated in the D.C. Orcult's 2 So we request that the
3 USTA decision. It was explidtly rejected 3 Department follow the impairment standard
4 and vacated. 4 that exists currently In the TRO only.
5 And just for your reference, 5 COMM. DOWNES: Now, this
6 the USTA decision Is 290(F)3RD 415, and I go 6. seems to indicate that the - that the D.C.
7 to the specific page just to read it into the 7 circuit sent this dedslon back to the FCC
8 record - I know sometimes It. gets a little 8 and asked them to -- asked them to reconsider
9 monotonous to have someone do that - ori 9 .and perhaps do some other things here. Has,

10 . page 428 of USTA It specifically says: 10 in fact, the FCC responded to that remand
11 "Because the Commission's concept of 11 order yet?
12 impairing costs disparity is so broad and 12 . MR. MOREIRA: Yes, they have.
13 unrooted in any analysis of the competing 13 That's the triennial review order, and that's
14 . values at stake in implementation of the Act, 14 what you're looking at right there.
15 . we cannot uphold even the two nonuniversal 15 COMM. DOWNES: I see.
16 mandates adopted by the Commission for 16 MR. MOREIRA: That is a
17 drcult switches and packet switches." They 17 summary of the FCC - that's In their initial
18 reject the entire impairment analysis in 18 summary section of their triennial review.
19 USTA. 19 order summariZing what has happened
20 .In the draft decision on 20 procedurally•
21 page 35 in footnote 100 the Department 21 COMM. DOWNES: Okay.
22 disagrees with our contention that USTA 22 MR. MOREIRA: They say, Hey,
23 vacated that, as does Gemini. 23 this was vacated, necessitatlng the triennial

. 24 However - may I approach 24 review order With this new impairment
25 again? 25 standard that we hand down in that order. So

Page 27 Pa~29

1 COMM. DOWNES: Yes. 1 what we suggest here Is any reference to UNE
2 MR. MOREIRA: Thank YOU,. 2 remand order impairment needs to be removed
3 .COMM. DOWNES: Thank you, 3 from any final dedsion; otherwise, it's an
4 sir. 4 error as a matter of law because of what the
5 MR. MOREIRA: In the 5 current law Is, is whatever the impairment
6 triennial review order, on page 28, 6 standard is in the triennial review order.
7 paragraph 31, so let's say you don't want to 7 COMM. DOWNES: And the TRO, I
8 believe the telco, in paragraph 31 the FCC 8 take it, implemented a new Impairment
9 recogniZes itself that the D.C. drcult in 9 standard?

10 USTA did just that, It vacated the impairment 10 MR. MOREIRA: Implemented,
11 standard. It says that right In the 11 exactly, a new Impairment standard.
12 highlighted sectlon of paragraph 31. 12 COMM. DOWNES: And how does
13 So we submit again to you 13 t!'le new Impairment standard differ frOf\! the
14 that any final dedslon cannot rely on the 14 old one?
15 UNE remand order's impairment standard. In 15 MR. MOREIRA: Well, It varies
16 USTA it was spedfically rejected. That 16 greatly. I mean, It has multiple steps which

j

17 spedflc paragraph that the Department agrees 17 really go to a factual matter, but It has
18 with was rejected in the context of line 18 mUltiple concepts that are not allowed In TRO i.

19 sharing in the USTA decision. It 19 that you adopt in your decision, and rll get
20 specifically found that reading the "seeks to 20 to them. I think I can explain If you allow
21 offer," which is exactly how Gemini gets 21 me to continue with my argument. But it is a ~

22 impairment In this case, is an unreasonabie 22 different standard, nevertheless.
23 reading of the Act. The: FCC.recognizes that, 23"-" :. Here's -- this leads right
24

".: ';\:. ••1' ". ,,;. •.

Into 'my neXt.argument. The Department'sand in paragraph 31 they say; Hey/we .. 0; 2.4
25 recognize that the UNEremand.;orderwas '0 is,'o..drafl: dedsion is inconsistent with current ~

'.

~'\.·"'l'oi:.r.~~;lt\;I~ ~ ll;;(,~_~",,"A.~,,(a; ·Mi'•.-.....-..u..-.,~l.'._~ ...~,.,.,._.\,jT_,y.~.-.J.:.'· _""'"'~ .....~.~'tI:;,.~
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federal law, which is the triennial review 1
order and USTA. Those are the two decisions 2
that guide us on unbundling because that's 3
the existing 1aw. You have the D.C. Circuit 4
in USTA which forces the FCC to do TRO, then 5
you now have TRO which is currently the law 6
of the land on unbundling. Whether we like 7
it or not, that's what it is. 8

It is inconsistent with 9
federal law. And let me explain why. io

First of all, what you see 11
there, the red coaxial fadlities, were not 12
discussed .in the triennial review order. 13
Nowhere will you find where the FCC has said 14
those fadlities need to be unbundled or need 15
not be unbundled. You won't find it. Those 16
specific facilities are not even called a 17
loop in the sense as we know it in the 18
telecommunications industry. They refer. to 19
them as intermodalloops because they 20
recognize one is an Apple and one is an IBM. 21
They're different kinds of loops. They're 22
quasi-loops, I'll grant you that,.butthey're 23
not a loop in~ sense of 24
telecommunications. 25

Page 32
Rocky Hill doesn't have its own central
office, but it's got remote terminals that
then feed into that That's the hybrid loop
that they discuss in TRO, not this stuff here
(indicating). I

The Department recognizes
that It's not discussed In the draft
dedsion, and I believe on page 37 the draft
dedsion says, We recognize that it is not
discussed, but at the same time then says we
think It's the eqUivalent of the hybrid loop
that's up there. It then doesn't give any
real rationale as to why it's an eqUivalent.
We tend to think it Is not.

Let's assume for purposes of
argument that It is an equivalent. Even if

. it were an eqUivalent, in the triennial
reView order on page i76, paragraph 296, the
FCC says: If you have these hybrid loops,
ILEC, you have to unbundle only a narrow-band
path, but if you want, at your own
discretion, you can run a copper loop, and
that's good enough to meet the unbundling
standard. You don't even need to give them
access to that. If you give them a copper

Page 31
1 . In the FCes triennial
2 review order they talk about three loops.
3 They talk about -- because that's what this
4 whole case is about, really, the loop
5 setting -- they talk about copper based
6 loops; they talk about hybrid loops; and they
7 talk about fiber to the home loops.
8 In the triennial'review
9 order, copper loops have to be unbundled

10 .really to the furthest extent because it is a
11 legacy-based network and theY believe that it
12 sends the best investment signals to unbundle
13 the copper.
14 As to hybrid loops, which are
15 a little different -- and may I? -- a hybrid
16 loop - I don't know what I did with my
17 pens -- a hybrid loop generally speaking will
18 come from a central office ~- I'll draw it .
19 down here. You'll get fiber from the central
20 office to a remote terminal -- am I right
21 there, terminal? - and then from the remote
22 terminal YOU'll have the same copper setting
23 and, In essence, extends the reach of the "
24 central office, is aU it does, you know;' .:'.
25 kind of like the Rocky Hill caSe because . .

Page 33
1 loop, you don't need to provide them the
2 hybrid loop.
3 May I approach?
4 THE CHAIRPERSON: Uh-huh.
5 MR. MOREIRA: Yes. It's on
6 the next page, bottom of the first page, and
7 on the next page it's called a "home run
8 loop." So as long as the telco prOVides a
9 home run loop, I don't even need to provide

10 them a hybrid loop, and if that's the case,
11 . there is Iio way that our coaxial'fadlitles
12 that are outside the unbundling of those is
13 consistent with the law, presuming for the
14 moment that they are an equivalent, which we
15 do not think they are. That's the first
16 inconsistency with current federal law on
17 . triennial reView.
18 Next, throughout the draft
19 declsion, particularly on pages 41 and 42 of
20 which I will provide copies to you, the
21 Department finds that Gemini meets the
22 impairment standard, and it's really the only
23"way you can get there because, at least in
24 the Department's mind, they meet the
25,,"_ impairment-standard because accessing our

9 (Pages 30 to 33)
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current unbundled facilities would force
Gemini to destroy Its cable modem business
plan. That's the argument of meeting
impairment, I.e., our facilities are not good
enough, our facilities don't match their
Apple, our IBM doesn't match their Apple,
therefore they're useless to them, and they
are impaired.

May I approach?
COMM. DOWNES: Uh-huh.
MR. MOREIRA: And I've

highlighted the specific portions where that
argument is made in the draft decision by the
Department.

, COMM. DOWNES: Thank you.
MR. MOREIRA: That

busIness-specific analysis, that analysis
that says, Hey, let's look at GemIni, see
what their busIness plan is, and If they're
Impaired based on their specific business
plan, was specifically rejected in the USTA
decision and again in the triennial review
order.

In USTA when they were
talking about the line sharing order, the FcC

1
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Page 36
completely Inconsistent on impairment as to
what the law Is for unbundling.

Basically what we're saying
here in this argument Is if I've got all my
blue stuff unbundled and I meet all the rules
and regulations to unbundle It, how could
you, as a matter of law, be Impaired? That's
what we're saying there. So your business
plan doesn't matter. What kind of equipment
you use, that's your business. What we have
here is what we have unbundled, and If it's
not good enough for you, well, then you have
to build it on your own. If It's good
enough, then use It. But you can't look at
what they're using to find impairment.'
You've got to look at what's out there and
what other people are accesslng every day.
That's our, argument there.

In addition, in the draft
decision the Department looks at what are the
benefits to unbundling this specific coaxial
fadlity? The Department finds that this
would be good for competition. The
Department finds that if we unbundle this,
Gemlni will spend millions of dollars in

...... Page 35 Page 37

',' , ' 1 ' tried to uphold it by saying, Hey, I've, 1 , investments to make this a going network.
2 looked at this statute. It's what they seek 2 However - and those are all
3 to offer. The DSl companies seek to offer 3 fine things from a public policy perspective, ,

4 DSL without access to line sharing. They 4 but, number one, they don't get you
5 can't do It. They therefore are impaired. 5 impairment; and number two, that goes
6 The D.C. Circuit said that's 6 directly - well, it only is half the
7 unreasonable. The D.C. Orcult said, Hey, 7 analysis is probably the best way to look at
8 you've got to look at a lot of other factors, 8 it.
9 and that is a much too narrow a reading of 9 I!'l USTA the district -- the ~

10 unbundling rules. That's what they said In 10 D.C. Circuit specifically said you have to i
11 USTA. 11 balance the benefits of unbundling against il

12 In triennial review -- and 12 the costs of unbundling. The draft decision
,

13 fm looking for something here -- the FCC 13 nowhere covers what the costs of unbundling
14 recognized In paragraph 115 that they will no 14 are, and there are serious costs.
15 longer look at a business-specific .- 15 Whenever you unbundle
16 business plan specific view of impairment. 16 something and you force someone to share
17 And I have it here, and fll bring It up in a 17 something, you've now created a disincentive
18 second. 18 for that given company to invest in future !

19 (Pause.) 19 assets, take more chances and saying, well, •
20 MR. MOREIRA: Well, I have it 20 gee, we tried HFC and that didn't work. :~

21 but I can't locate It. Paragraph 115 of the 21 Well, am I going to try fiber to the home?
22 triennial review order, please take a look at 22 Well, maybe not. Hey, am I going to try PDQ
23 it. They specifically reject a; ,.' '", 23" technology that Oseo came out with? Maybe
24 business-specific analysis, afjeritFlatis:'wf'tat ;' Z4 n~,'betaiJ~ if! have to share my investment
25 the Department does h~e;';sd,thatmakes~lt 2S w" with a comPetitor who doesn't have to spend !

~. ~_ 'tI~
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any money, r may not invest in that and just, 1
stay with the status quo. And the USfA 2
decision covers that and says, Hey, you have 3
to balance both. 4

I'm not telling you here, 5
although I think you know where I think the 6
balance falls, but that balancing analysis 7
still needs to be carried out in the . 8
decision, and it wasn't carried out. . 9

Next, the Department relies 10
on its own independent state unbundling 11
authority to unbundle these coaxial ·12
facilities, and in the TRO the FCC says, yes, 13
states can unbundle - again, I don't 14
necessarily agree with it -- but states can 15
unbundle under their own .independent state 16
authority so long as It Is consistent with 17
what we say here. So if we say "X," and then 18
you do opposite of "X," you can't do that, 19
but as long as it's consistent with what we 20
say here, you can do It. 21

The state's unbundling 22
statute is 16-247(b)(a). May I approa~h? 23

THE CHAIRPERSON: You may. 24
COMM. DOWNES: Thank you. 25

Page 40
couldn't order me to unbundle it just because
I owned It, .You could only order me to
unbundle something that's actually part of my
network, my telephone company's network.

Second, you would only
unbundle if It's technically feasible of
being tariffed. We haven't even addressed
technical feasibility in this draft decision.
We have not had a hearing to address tfle
merits, so I think both parties agree, at
least in principle, at least In broad theory,
no one really knows how to unbundle. Gemini
will argue we don't need to unbundle, we'll
take the whole thing. That's our method of

. unbundling. Having said that, how do I share
this network on a nondiscriminatory basis and
tariff it, as rm reqUired to do by statute,
If nobody knows how? We certainly should be
afforded an opportunity to demonstrate
technical feasibility.

Lastly, In the TRO and in all
the other FCC unbundlfng decisions, the FCC
defines the component parts of our network
that can be unbundled. So, 'for instance,
they define the loop, which I showed to you
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Page 39
MR. MOREIRA: (b)(a) is where

we have, the DPUC has its authority to
unbundle. It's the only location It can go,
and It has to strictly follow whatever the
statute says. And the statute says, whether
on a petition or on its own motion, the
Department can Initiate a proceeding -. this
one is a petition - to unbundle a .- these .
are critical words here -- telephone
company's network, services and functions.
In this case it's network, so telephone
company's network that are used to provide
telecommunication services, which the
Department determines after noticing hearing,
another critical word, that are in the public
Interest ,consistent with federal law and
technically feasible.

There's multiple elements,
but the elements that I really want to cover
are telephone company's network. Yes, you
can unbundle anything within my network.
This is not within my network. Under state
law you can't unbundle this. J"">

So jf! bough~a cable ':, ;,:::. T"ir
company tomorrow, Teremedia in Waterbury, You

Page 41
1 earlier which really goes from the
2 distribution mainframe to the house, right to
3 that little box on the side of your house.
4 That constitutes a loop. They talk about
5 sUbloops, which will be a piece of that. It
6 typically has a specific point that you could
7 attach to that allows you to make that
8 differential. They talk about transport,
9 . which would be central office to central

10 office. They talk about switching. They
11 talk about other things, but generally
12 speaking those are the broad brush strokes of a
13 components that can be unbundled.
14 . I don't know, and I don't
15 think anybody knows, what this is. When I
16 say "what this Is", I'm talking about the red
17 stuff. It's not a loop because it doesn't go :
18 from my central office mainframe or even from ~

19 my central office directly to somebody's
20 house. It's not that It's not transport.
21 It doesn't go from central office to central
22 office. It's not a subloop because it
2,3" "doesn't meet the subloop definition in
24 47"CFR 51.319: it doesn't meet that
25· ,,,deflnJtfon. It's '~ot swItching. Well, if

11 (Pages 38 to 41)
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1 it's none of those things, you then have to 1 obtaining permits, et cetera. There's four
2 create some other kind of element, of which I 2 or five elements that are broad that they
3 do not know what it exists or what we would 3 cover as to when something should or should
4 call It, which is a problem in and of itself. 4 not be impaired. They say, Hey, they meet
5 If it doesn't meet any of 5 all that evidence, but there's been no
6 those standards, how are you consistent with 6 eVidence presented factual or otherwIse In
7 federal law when we don't even know how to 7 this docket, none whatsoever.
8 characterize it? As best as I can tell, 8 We agreed not to have a
9 they're trying to create some form of 9 hearlng because we thought it was addressing

10 footprlnt to allow them to continue their 10 solely the legal Issues. We still believe
11 cable modem business, but what that footprint 11 there's warranted a factual hearing to
U is and what It constitutes, I have no Idea 12 address, do they meet any of these crIteria
13 under what federal law has defined for 13 as a factual matter?
14 telecommunl~tIon services. I just don't 14 And, secondly, we are also
15 know. 15 entitled to establish that this is
16 Those are the main pure legal 16 technically unfeasible, factually, because if
17 issues where I can say, hey, take a look at 17 It Is, It is a defense to unbundle. If It's
18 this statute or, hey, take a look at this 18 not, then It would be unbundled. Those
19 case.. But there are others, and·the other 19 Issues need to be addressed in a factual
20 Issues, I'd like to characterize them. 20 hearing, as opposed to the legal Issues which
21 They're just as critical but they're more 21 were addressed.
22 . procedural In nature. And we address this In 22 And we believe that we would
23 our written exceptions. 23 be upheld on requiring a hearing because
24 We submit that in this draft 24 16~247(b)(a) requires just such a hearlng.
25 decision the Department, I believe 25 Lastly, from a procedural

Page 43 Page 45
1 unintentionally, went a little further than 1 perspective, the Department - and I've been
2 what the scope had permitted. The scope was 2 talking a long time, and I'm sure I've even
3 laid out on February 10, 2003 in a Department 3 bored myself -- from a procedural
4 letter ruling where the Department says, 4 perspective, the Department had an
5 basically, that they are In agreement with 5 implementation order which we just believe is
6 SNET that this case should be bifurcated. We 6 unrealistic. Let's presume I'm wrong on all
7 will address the legal Issues here, and then 7 of these things and you decide to go forward.
8- we will proceecl accordingly. Because there 8 The Department ordered that we
9 were substantial legal issues. Does tI1e 9 have an inventory by February 1, 2003. The

10 Department have jurisdiction, Independent 10 Department ordered that cost studies be
11 jurisdiction to unbundle? Are these kind of 11 prepared by May 1, 2003. And then we have an
12 elements. or these components even subject to 12 operational OSS In place by June 1, 2004. ~

13 unbundling in a broad perspective? Does 13 And I used the wrong numbers. It's 2004 for
14 Gemini have standing ~- and I use the word 14 al/ of those. We cannot meet any of those
15 "standing" only because I couldn't figure out 15 deadlines.

~
16 a better WOrd - does it have standing to 16 With the winter, it's going to
17 even establish impairment as a matter of law? 17 take us about 8,000 man hours to do the ~

The Department went beyond 18 inventory of the 300o-plus miles that are out •
18
19 that in this decision. The Department said, 19 there. There is no way we can get it done by ~~

20 yes, Gemini meets all those standards. Yes, 20 February 1. We would ask that that be moved, ~
ii

21 we have jurisdiction. Yes, these elements 21 extended out, certainly to at least April 30. 1
22 are subject to unbundling, but then said, 22 Hopefully, we can get it done by then.
23· h~y, as a factual matter, It meets the TROrs, 23' As to the cost studies,
24 Impairment standard, which talks about tlrst: . 24 Geni,niiirl'lts wrjtten exceptions, threwa,
25 mover advantages, sunk costs. It talks about- 25, big·mOilkey wrench Into this because presuming ~

• ..._", .••~'~':""f>~"::~""" ...40"';'-...~~O;.i.'.IJ'.w......:""", .....t~ ~.,;....~... ~~.:;..;: .t:o.... AA~'I4i"".~...:;; ....,,)...Q' '';~_'lf...'" .~J ..:F:....~'<t. .;.'..... , ...: • ""'~,.:;,..::>...,.. .....M ...~..~~·':';:O;....~
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Page 48
1 600,000 estimate, but we certarnly could live
2 with half, but there needs to be a letter of
3 credit, and we expect and would prefer a
4 letter of credit, as well, for the OSS
5 because that's not going to be an Inexpensive
6 task as well.
7 I think I've .covered all the
8 issues. I've made a big mess, and I
9 appreciate your time very much. Thank you.

10 THE CHAIRPERSON: Attorney·
11 .Moreira, that was very impressive.
12 . COMM. DOWNES: Certainly was.
13 WE CHAIRPERSON: Attorney
14 Janelle.
15 MS. JANELLE: Good morning,
16 Commissioners.
17 WE CHAIRPERSON: Good
18 morning.
19 MS. JANEllE: Jennifer
20 Janelle from Murtha Cullina on behalf of
21 Gemini Networks.
22 I think I'm going to start
23 this morning by saying obViously Gemini came
24 to the Department seeking to have the HFC
25 network of SBC unbundled, and in this case.

I think they, even based on
what I read, implicitly would like it dose
to nothing, because from their perspective
this was abandoned and they think we should
use a completely different pricing
methodology based on some technical meetings
that we would have.

We don't have a problem with
technical meetings, but whatever it's going
to be priced at, even though we don't think
TSlRIC Is a fair pricing, we have to follow
TSlRIC for UNE pricing if we ever got to
that. We pray and hope that you'll change
your mind.

As to the OSS, no one knows
of any vendor that even has built an 055 for
HFC type facilities because cable companies

Page 46

1 we lose, we do believe this has to be priced
2 at TSLRIC. To be priced at TSlRIC we need to
3 . define exactly what the element is so that
4 then you can go out and do the pridng.
5 There's no way we can meet by May 1 that
6 deadlineWithout having those spedfics in
7 place, and Gemini doesn't even want TSlRIC
8 used.
9
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Page. 47
don't have to share their networks. No one
has ever developed It. It probably would
have been developed if Lucent and Nortel kept
going on the HFC path. They never did. So
there's no OSS. We'll have to find someone
who's wllllng to do it and get them to·build
it I know in thiS technological age it's
doable, but It's certainly going to take some
time, and June 1 Is just not a realistic time
frame•.

Assuming that, our last
points really go to - let's assume you think
I'm all wet on all of these things and you
want to just proceed. With respect to the
inventory, which we do agree should be split,
we would prefer that they pay for all but
split seems reasonabie to us, we request that
they give us a revokable letter of credit to
pay for their share of the inventory, at a
minimum.

We would prefer that they
put al/ of it up front to make sure they
don't walkaway and th~n·w~.are leftholpi~
the bag if they decide nQt to fyse thls<\ .:; .. ­
network. We would prefer fck the total ..:._

Page 49
1 the Department did exactly what is required
2 of it by both federal and state law.
3 ·A11 of the Issues raised here
4 today, all of the lega/lssues pointed out by
5 Attorney Moreira, have been raised in this
6 proceeding. They've been briefed, briefed
7 again. There have been written comments .
8 filed, and the Department has adequately
9 addressed them all in its draft decision. I

10 am going to rebut, obviously, and point out a
11 few things with respect to some of the things
12 that Attorney Moreira has said, but we
13 believe that jUrisdiction as to unbundling is
14 clear and.that the Department appropriately
15 applied the law.
16 I am going to start, though,
17 with the one sentence that I heard this "
1S moming that I can say that Gemini absolutely ~
19 agrees with, and that is that in this case ~
20 the Department went beyond the scope of what ~
21 this phase was supposed to be about . ~

22 In response to SBC's motion ~
~3'"··to bifurcat~ thisproceeding, the Department I
Z4 rul¢Othat PhasE:! one was going to be limited ~...•.. . . I

25" ...,.,..to the Issues su'!oundlng unbundling, and ~
.. . ~
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'. Page SO
1 that's what Gemini briefed, and we were told
2 that issues surrounding cost of servlce and
3 inventory wou.ld be dealt with in a sUbsequent
4 phase.
S So we didn't present any
6 evidence on those Issues, and, in fact, the
7 discovery we requested' with respect to th.ose
8 issues was denied, and we were told that
9 those issues would be taken up In phase two.

10 And then the draft decision came out, and we
11 were somewhat surprised to see that there
12 . Were rulings with respect to payment for cost
13 .of service, inventory and ass.
14 And,unfortunate~,ifthe

15 draft is finalized as it stands with those
16 rulings, with respect to payment for cost.of
17 service,.ass and inventory, it's real~ going
18 to be a loss, and a loss for everyone,
19 because Gemini cannot proceed to utilize this
20 network with those kinds of up-front costs.
21 And we believe that these were Inadvertent
22 rulings with unintended consequences by the
23 Depcirtment, and I want to just take a minute
24 and explain our position on that and what we
25 sort of Intended would happen as part of the

Page 52
1 to hold that against you, too.
2 MS. JANELLE: Please don't.
3 . The OSS that SBC is talking about is an OSS
4 that's going to handle the installation, the
5 billing, the maintenance for the millions of
6 twisted pair lines that run independently to
7 everybody'shome. We're not talking about
8 these lines. We're not talking about these
9 separate individual pieces. Attorney Moreira

10 is correct. We dOlJ't need an OSS to do this.
11 We are talking about the red.
12 We're talking about the network that goes .
13 from pole to pole. It's not consisted of
14 individual twisted pairs. It's a pipeline.
15 It's bandwidth. And what we have proposed is
16 that we would lease that bandwidth on a
17 per-mile basis.
18 And by leasing it on a
19 per-mile basis, the OSS can be as simple as
20 somebody sitting down at a word processor and
21 saying, you've leased a thousand miles; it's
22 ten dollars per mile, which Is the figure I
23 heard and that sounds good to me, so,
24 therefore, please send us your money. A
25 thousand miles times ten dollars, that's the
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phase two.
I'll talk about the three

issues separate~: The cost of service, the
inventory and the ass.

And I'll start with the ass.
We've spoken with our consultant and we've
been told that development of the OSS, and I
think what Attorney Moreira has said, he
would agree with this, it's going to be In
excess of $5 million, $5 million before we
start, $5 million before the network is
activated, $5 million before we can use it.
That's a competitive barrier. That's a
barrier to market entry for Gemini and also
we believe for any other company that would
seek to utilize this network to proVide
competitive services to customers.

The second point with respect
to the ass, as envisioned by the draft and by
SBC, is that it's entirely unnecessary, and I
feel a little bit of a disadvantage because I
don't draw and I don't have handouts, but I'm
going to rely a little bit oli 'Attorney
Moreira's diagram.' '. - . . .

THE CHAIRPERSON: We're going'

Page 53 '
l' bill. That's the OSS that's needed.
2 As far as maintenance and
3 repair, Gemini has submitted In this
4 proceeding that it will maintain the network.
S It will upgrade the network. It will repair
6 the network. There's no need for SNET to
7 dispatch technidans to do that. And that
8 also places SNET in the unique position of
9 being able to lease a broken, useless,

10 worthless piece of equipment, which is how
11 they've characterized it, and get back at the
12 end of the lease period a fully functional,
13 upgraded network at absolut~ no cost to
14 them; functional and available to lease to
15 the next party that comes through the door •
16 that wants to lease it
17 And the best analogy I can ~
18 give you would be If you owned a house and it.
19 had a hole in the roof and a crack In the
20 foundatlon and dapboard siding falling off,
21 and I move into your house. And I pay you
22 rent of $500 a month, and I replace the roof, ;

.2;3 <"'1 fix the foundation and I put up brand-new
24 v1nyfslding',afl while I'm paying you $500 a
2S", ... m6nth, and the upgrades and repairs at my

~
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1 sole cost. Then I move out. Well, the next 1 I think it's being made far more complicated
2 person that moves in, you've got a beautiful, 2 than it needs to be.
3· near brand-new house that you can rent out 3 Number two. With respect to
4 ·for a lot more money at absolutely no cost to 4 the Inventory, again, we think that this,
5 you and only profit. And that's what we've 5 number one, Is wholly unnecessary in this
6 proposed in this proceeding, and that's why 6 proceeding. The fact Is that SSC has the

·7 an 055, as envisioned by SBC, is absolutely 7 Inventory. They have a complete inventory of
8 unnecessary. 8 the HFC network with an approXimately
9 This leads me to the Issue of 9 94 percent degree of accuracy.

10 we don't know how to unbundle this. We've 10 On May 1 of 2001, SBC filed
11 got to provide nondiscriminatory access to 11 Its compliance plan in Docket Number
12 everybody who wants to use it, and I would 12 00-08-14, where they were giving up the
13 submit that, again, we have -- we do intend, 13 network. As part of that compliance plan
14 we would like to lease the whole thing. Is 14 they had a complete valuation of the network
15 . that going to happen from· day one? I don't 15 done by Arthur Andersen. There is a complete
16 know. I can't say. That's something that's 16 Inventory of this network as of May 1, 2001.
17 got to be worked out at the condusion of 17 Now, SSC has made statements that, well,
18 this proceeding. But It's conceivable to. 18 we've been taking parts down; we haven't kept
19 Gemini that they could lease maybe the HFC 19 recor-ds; and that's true. During SSC's
20 network in Hartford and some other company 20 appeal of the Department's order that they
21 could lease the t:tFC network In Fairfield. 21 stopped taking down the network, with
22 You can have multiple companies using 22 representatives of the Department and the
23 portions of this network, different portions 23 Attorney General's Office present, and I
24 of the network in different areas of the 24 believe Consumer Counsel was there also, SSC
25 state, and that can be accomplished through 25 stated that they had removeq a little less
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1 unbundling. 1 than 200 miles of the network.
2 And as far as the contention 2 THE CHAIRPERSON: This Is an
3 that this network needs to be made available, 3 appeal in court.
4 the same piece, to multiple users, I submit 4 MS. JANELLE: I'm sorry. The
5 that that's not true•. And the reason is, you 5 appeal across the plaza In Superior Court.
6 can look at, for instance, dark fiber. Dark 6 Two hundred miles out of a 3,196-mile network
7 fiber is a UNE. Dark fiber is available to 7 Is approximately 6 percent.
8 anyone who asks for it, but if a company 8 So if we accept the Inventory
9 comes In and~ for dark fiber and there's 9 that currently exists, there's a 6-percent

10 none available because it's all being used, 10 margin of error, and Gemini Is willing to
11 sse doesn't go out and construct new dark 11 accept that risk. We think that dUling our i12 fiber for thIs person or this company. They 12 buildout and our upgrade and our maintenance, ·13 say, We're sorry, there is no more available.. 13 obViously we will discover that 6 percent

·114 And that Is the exact same situation that can 14 that's missing.
15 be applied to the HFC network In this 15 Now, as to anything that's ;1

16 proceeding. 16 been removed from that time to the present, ~

17 IfGemini is leasing it in 17 the stipulation that resolved that appeal in
a

18 Hartford, and another company comes along and 18 Superior Court reqUired SSC to keep very ~

19 says, we'd like to use It. I'm sorry, it's 19 detailed records of what's befng removed, ~
,120 . being used. It's not available. And If 20 also keep the as-built plans for the network, j

21 cableVision or another company is utilizing 21 so we know that those exist also. And Gemini •..
22 the HFC network In Fairfield and Gemini says, 22 has a right to inspect and make sure that ~
23 we'd like to lease it in FaiJ'fleld. The 2,3:·w"those records are being kept, and we, in . •

~
24 answer is, I'm sorry, it's notcuiTently:2 ';'. i4 fact, 'did·send an engineer to sse and we have ~
25 available. This is a workable s1tuation,·and .. 25·,,,,.confirmed that thOse records are being kept. . ~

".. '. ..,~ --.......w~~....."'~..... •~':lj,.,l;",I.::'<>:ri'·r,hJI);l.:~_'~'W~-"'~.¥l""~,«""..a; ...._ ,"P.no:,,:1,(~.'''';;UW....l ..... '~~;IlOo.~ "l' .1}.fJ,;;.:,· ...""l).O~~.-..-:;>.l..,~~~·...~~ ....'1.~,~.....~""l· •
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1 THE CHAIRPERSON: Now, when 1
2 you say you'll take the risk for the 2
3 6 percent, does that mean that jf you come 3
4 across some area that's not built, that's 4
5 been taken down, you will fix it yourself? 5

. 6 MS. JANELLE: Yes. 6
7 THE CHAIRPERSON: At your 7
8 oo~ 8
9 . MS. JANELLE: At our cost. 9

10 We have proposed to upgrade and maintain this 10
11 netWork, and that Indudes the missing . 11
12 portions. Now, that is, Commissioner, with 12
13 respect to the 6 percent. . 13
14 THE CHAIRPERSON: What if 14
15 jt's 7 percent? What if it's not 6 percent? 15
16 MS. JANELLE: If it's 7 16
17 percent or 8 percent, I think my dient would 17
18 allow me to state that we would accept that 18
19 also. What we're asking for is what's out 19
20 there in an as-is condition. We're not 20
21 asking them to do a single thing in this 21
22 proceeding, except with the caveat that the 22
23 stipulation that resolved the appeal proVided 23
24 that anvtlJlng that sse takes down from the 24
25 resolution of the appeal to the present, If 25

Page 59
1 they ultimately lose in this proceeding and 1
2' all final appeals coming out of it, they are 2
3 going to put It back up at their expense and 3
4 at a time line that we have agreed on. 4
5 50 we're willing to accept 5
6 what we believe is a 94 percent accurate 6
7 inventory. We haven't physically seen It . 7
8 because we requested It by way of discovery, 8
9 and we'never gOt It. So, you know, we're 9

10 s.tlll looking to see those plans, and this Is 10
11 another thing that we hoped would be resolved 11
12 In phase two of this proceeding. 12
13 Addltlonally, I have to note 13
14 that on the inventory Issue we also believe 14
15 It Is inappropriate for anyone other than the 15
16 public service company to have to pay for the 16
17 public service company to straighten out its 17
18 records. SNET is the joint pole owner in 18
19 most cases. In some cases the sole pole 19
20 owner, and In pretty much alf cases the 20
21 custodian of the poles. They have an 21
22 obligation to know what Is out there for 22
23 reasons of public safety;; . 23···
24 They are thecust6dlans of' ',' 24
25 attachments. When peOple Come to them and 25.

Page 60
want to attach wires to the poles, they have
an obligation to know what is out there on
those poles, espedally now when the
oommunications gain is at such a premium and
they have essentially dead wire taking up
space.

The analogy I would give you
to demonstrate that this is their burden Is
with respect to CL&P. The Department has
recently been engaged In proceedings with
CL&P, and Commissioner Downes, I've seen you
before there, where •• .

COMM. DOWNES: Oh, just
for 18 days of hearings. Not aproblem.

MS. JANELLE: Just a couple
days - where it was found that CL&P had not
kept adequate reoords of its streetlight
fatilities. They didn't know what lights
were out there, what wattages they were, and
the Department found that could· be oompletely
unacceptable, and the Department ordered them
to audit the entire Cl&P streetlight network
in every town in which they provide service
and to do It at their own oost. And I don't
see any difference from that case to this

Page 61
case.

My third point with respect
to the issues that we believe are beyond the
scope is the cost of service. I would agree
with Attorney Moreira that Gemini has said,
TSLRIC, there's a fundamental problem with
performing T5LRIC cost of service, though, .
for this particular network because it's
abandoned property. By definition, it has no
value.

Now, there's no such thing as
a free lunch, and Gemini is not standing here
saying that, well, we should get it for
nothing because there's no value if you do a
cost of service. This is an Issue. How the I
cost of service needs to be done is an issue, ~

again, that we felt would be discussed in ~

phase two. We have suggested that it can be ~
discussed through a technical meeting. ~
However, we don't think that it's necessary ~

to go out and do a cost of service for every i
nut and bolt on every pole in every part of ~

the network In the state of Connecticut ~,.
We believe that you can take •

a random sampling, whether It's a three-mile '1
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1 stretch or a five-mile stretch, take five or 1
2 six of them in different places In the state 2
3 and extrapolate that to get a per-mile cost 3
4 for this network. And I would point out that 4
5 SPV leased this network. They didn't lease 5
6 . it on a nut-and-bolt basis by indiVidual 6
7 components. They leased the network as a 7
8 whole, and that's what we're seeking to do 8
9 here. We want to lease what's there on a 9

10· per-mile basis, In an as-is condition. We'll 10
11 upgrade It. We11 maintain It. And any 11
12 negligible costs to perform this kind of cost 12
13 study to figure out what this rate is going 13
14 to be should be put in the rates for rental 14
15 of the network. 15
16 THE CHAIRPERSON: Old SPV 16
17 lease it on a per-mile basis? 17
18 MS. JANELLE: I don't know 18
19 exactly how SPV leased It because that is 19
20 another document that we sought through 20
21 discovery, and we were denied. So I was not 21
22 able to see the actual leasing agreement, but 22
23 based .on our limited knowledge of what 23
24 occurred In the SPV docket, we believe that 24
25 .SPV leased this network as a whole and not on 25

Page 64
Now, I'd like to spend a few

minutes talking about some of the argument
that we've heard today and some of the
arguments that sse has raised in Its written
exceptions. And, again, I want to
reemphasize that I believe that these are
just a restatement of the arguments we've
seen in the briefs and we've heard over and
over again, and we believe you got It right,
but hopefully I'm going to convince you that
you got it right

With respect to whether or
not these fadllties are a part of SNITs
network, the Department did a very, very
thorough review of the history of this
network and the ISNET network and the intent
to transition SBC over to this network In Its
entirety. We believe that fully supports the
fact that this Is part of their network.

Furthermore, something that
SBC did not mention today but Is In the
record of this proceeding is that the HFC
fadllties are HFC, hybrid fiber co-ax.
There are fiber portions of the faclllties.
There are coaxial portions of the fadlities.

Page 63
1 an individual nut-and-bolt basis.
2 So ultimately we believe that
3 there's a tremendous opportunity to
4 jump-start competition here and especially In
5 a time when major players are leaving the
6 local market, Induding AT&T. Gemini is
7 ready to come In. We're ready to provide
8 service. However, the draft decision,
9· although it's, we believe, absolutely right

10 on the law, unfortunately places cost
11 barriers to our entry into the market and our
12 use of the network, that if they stand, we're
13 out of the game, and we'd like the Department
14 to remove those portions regarding the 055,
15 the cost of service and the inventory from
16 the draft and schedule a technical meeting
17 where we can sit down and figure out, maybe
18 we don't need an entire phase two proceeding,
19 maybe some of these issues can be worked out,
20 and that would be a jump-start to our
21 negotiation on an Interconnection agreement
22 with SSC because we realize that we are going
23 to need to do that also, ~nd 'a~ lot of these ;" ·1.

24 issues, such as maintencince, ·ar~dea'twitfi·
25 through interconnect/on ag~mentl:;"'': ,<,.

Page 65 '
1 That encompasses· !:he entire HFC network. sse
2 is currently using the flber in Project
3 Pronto to proVide telecommunications·
4 services.
5 So what they're attempting to
6 do is take this HFC network and break It down
7 and say, well, we're using the fiber, so
8 that's part of our network, but we're not
9 using the co-ax so that's not part of our

10 network. That'-s an artifldal dismemberment
11 of this network, and we submit that that's
12 absolutely no support for their daim that
13 it's not a network, not part of the network
14 and therefore not a network element
15 Additionally, sac has posited
16 tl}at in order to be a network element, it has
17 to be used for telecommunications purposes.
18 However, their contention is it has to be

~19 used by them for telecommunications purposes. "
20 We submit that the fourth drcuit case is ~
21 absolutely dear on this. It has to be ~
22 capable of use and easily called into
2:~.' ·'5ervice.•
24 ..;' -We knoW it's capable of use
25"". beCau~ ~Im()st every cable company in the

"l\.~-w",.r_"""";'~oO.$.~ ...•...~;;.,"-""'':'''''''j·~''·''''- ._,;01" .."..1o ...."~~t!.l"'- .- .....110:"..... 1\I"'..l'4.....'" ","~II"''''''_~ ' ......""" - ...._~ ., :;l;; ~ .....
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state is providing telephony services over an 1
HFC network. It's dearly capable of use. 2
And it's easily called into service. It's 3
there. It's on the poles. It's not wrapped 4
up stored In a warehouse,' and we can go out, 5
hook up our electronics and turn it on. 6

It's not any big complicated 7
process. SSC has· to do nothing. They have 8
to sit back, wait for our phone call. We're 9
going to - we constructed the necessary 10
fix-ups in West Hartford and. we'd like to 11
tum it on. We're going to turn it on on the 12
10th. send us a bill. That's all they have 13
to.do. 14

W.th respect to the evidence 15
on the record for a finding of Impairment, 16 .
I'm a little perplexed with respect to this 17
argument. There's plenty of evidence on the 18
record. There were Interrogatories. There 19
were interrogatory responses as to our 20
Impairment. Under the UAPA the Department is 21
allowed to take notice and utilIZe facts and 22
drcumstances within its expertise and 23
knowledge. There are all kinds of dockets 24
going on at the Department right now, the 2S

Page 68
So the allegation that they

didn't know you were going to make a finding .
of impairment, I don't believe is credible
because we couldn't make the unbundling
determination without the impairment finding
at the same time. And sse must have felt
that there was enough record evidence for the
Department to make this determination beccluse
they spedfically waived the hearings in this
matter•

If they felt that there was
not enough eVidence, they should have said,
no, 247(b)(a) says you must have a hearing,
and they could have brought in their
witnesses. They could have put on their
evidence with respect to technical
infeasibility. They could have
cross-examined our witnesses on our discovery j
responses concerning impairment They chose
not to do that. .They made a knowing, legal
waiver of the hearing in this matter, so we
think that there's ample evidence and that
the ruling is correct.

With respect to the
contention that this Is business-pian
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competition docket, the triennial review
docket.

The Department is well aware
of how costly It Is to construct this
network, not only from SBe's filings when it
constructed it, but Gemini has also
constructed an HFC network in parts of the
state that the Department is aware about
The Department Is aware of issues surrounding
pole licenses and the. ability to get on the
poles. These issues have been before the
Department. There's ample evidence on the
record in this proceeding and within the
Department's own specialized knowledge to
make a determination of impairment

The argument that SSC didn't
know you were going to make a factual finding
as to impairment, I do not understand. If
you look at SBC's motion to bifurcate and the
Department's ruling bifurcating this
proceeding, part one, phase one, this
proceeding, was going to deaf with unbundling
of the HFC network, theabillty to unbundle"•.
In order to unbundle, you must make a fil;1dlng .
of impairment. That's a requirement. '::.

Page 69

1 specific unbundling, SBe's Interpretation of
2 the triennial review order misses the point.
3 It is not business-plan specific unbundling.
4 A business plan Is a method of serving
5 customers. It Is not a technology. And the
6 TRO makes this dIstinction very clearly.
7 A business plan Is If Gemini
8 were to say, we want to access UNEs to
9 provide service only to DPUe commissioners,

10 that's a business plan. Or if we want access
11 to UNEs to provide only data service to
12 high-rise bUildings, like the data service
13 proViders, that's a business plan.
14 The TRO drops a footnote, a
15 footnote to paragraph 115 where It says a
16 business plan would be like seeking to serve ~
17 only customers named Sam; that's I-i
18 uneconomical. In order to have a business ~
19 plan that is permissible to utilize unbundled ;
20 network elements, you're to seek to serve as ~
21 many customers with as many services as .'
22 possible. It doesn't discuss technology. ~
23" Gemini wants to serve ~
24 everyone itcan with a full suite and range ~

25.., -of services. That is Its business plan. Its
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1 technology happens to be HFe, which is part 1
2 of the telco's network and, we submit, 2
3 .correctly subject to unbundling by the 3
4 Department. 4
5 And, again, I'd refer you to 5
6 the footnote to paragraph 115 of the 6
7 triennial review order because it makes It 7
8 abundantly clear. 8
9 With respect to the argument 9

10 that unbundling is a disincentive for SSC to 10
11 test and invest in new technologies, again, 11
12 that is one of the -- it's incorrect because 12
13 it is one of the premises of the TRO that the 13
14 Fees ruling that they would not unbundle 14
15 advanced facilities, certain types of hYbrid 15
16 networks and fiber to the home, is because 16
17 . they want lLECs to Invest In these . 17
18 technologies without the fear that ClECs are 18
19 going to come In and say, oh, we want to use .19
20 that, too, at a discounted cost without 20
21 having put In any of the money, any of the 21
22 Investment. 22
23 That's not the case here. 23
24 We're not talking about a riew technology. 24
25 We're not talking about something that SSC 25

Page n -.
review order wants the Department to engage
in to look at the facts and drcumstances of
this network, and to make a finding that In
this market, because of these drcumstances,
It's subject to unbundling. Otherwise, It
sits there and It rots, and that's not good
for anybody. It's not good for SSC; it's not
good for us, and it's not good for
Connecticut .consumers.

COMM. DOWNES: Well, God
knows our analysis has certainly been
granular.

Back up for a moment here,
and I realize you were not an engineer, but
just talk to me a little bit more about this
point about the fiber and the co-ax. I
believe I heard you a little bit earlier
saying that SSC Is, In fact, using some
portions of the system, namely, the fiber
portions. Just talk to me'a little bit about
this•. Is this a situation where in some
areas fiber Is carrying the signal and then
it turns over to co-ax, or are these
literally side by side on the same units?
Arid I will give you the graceful escape. I

Page 71
1 has incentive to invest In. They've
2 abandoned it It's rotting on the poles. It
3 can't even be used In Its current form
4 because it has degenerated so much.
5 If SSC were to invest in a
6 future technology, a PDQ technology or
7 whatever is out there, and it works for them,
8 I'm fairly confident that the Department.
9 would not and could not unbundle It. But if

10 they invest in something that's paid for by
11 ratepayer money, and I disagree entirely that
12 this network was not paid for by ratepayer
13 money, and I believe that you'll probably
14 hear from Mr. Vallee quite a bit on this
15 point, as this network is still In SSC's
16 depreciation reserve --
17 COMM. DOWNES: We're counting
18 on it, madam.
19 MS. JANELLE: Yes. Because
20 this network has been abandoned and because
21 it's paid for with ratepayer money, they have
22 no Incentive to invest In it, and it ;s not
23 protected by the triennial review order. In
24 fact, It Is this type of granuJa~' ';'.
25 market-specific analysis that the'trlennial '. .<
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1 realize you are not a professional engineer,
2 and so-·
3 MS. JANELLE: I was going to

. 4 say I'm going to heavily caveat my answer
5 with the fact that I was an English/Russian
6 major in college --
7 COMM. DOWNES: There you go.
8 MS. JANELLE: - so we're
9 going to do this real simple kindergarten --

10 COMM. DOWNES: Good.
11 THE CHAIRPERSON: I noted you
12 didn't multiply ten times a thousand and
13 you're saying now that -
14 MS. JANELLE: Thank you,
15 because my math is equally as bad, the
16 embarrassment of giving the wrong answer.'
17 COMM. DOWNES: Well, it's
18 even more embarrassing to have to ask the
19 question. It demonstrates my ignorance on ~

20 this, but perhaps you can h~lp me out, in any ~
21 event. .1

22 MS. JANELLE: My ~
23····understanding - and, again, this is from our
24 distuSsiqhS'.wlth SSC, the discussions we had
25.,. acrosS the Street in Superior Court, with
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Department staff and with Judge Levine - my 1
understanding is that -- and actually I think 2
sac submitted a diagram. Is there a diagram 3
of the faallties? I think there is a 4
diagram in the record in these proceedings. S
My understanding Is you have the co-ax wire 6
here. The fiber is essentially sort of wound 7
around the co-ax wire, so they're using the 8
fiber in their Project Pronto to transport 9
telecommunications services, and in fact when 10
we discussed the facilities that were being 11
removed and discarded, we talked about the 12
necessity of unwincUng the fiber in some 13
cases because it was being used, and It came 14
to light that where they were using that 15
fiber that was wound around, they weren't 16
throwing away those portions of the network. 17

THE CHAIRPERSON: I seem to 18
recall from the original SPV case that that 19
is all encased inside a large sheath, and it 20
is wound around and encased Inside a sheath. 21
Is that correct, Mr. Andrasik? 22

MR. ANDRASIK: Commissioner, 23
in some cases the fiber Is overlashed on top 24
of the - the co-ax is overlashed on top of . 25

Page 76
THE CHAIRPERSON: Please.
MS. JANELLE: With respect to

the argument that the draft decision
impermissibly ·relies on the UNE remand order,
we think that the footnote dted by
Mr. Moreira in the draft decision saying that
the Department disagrees with the contention
that this was fully vacated and remanded Is
an accurate footnote. I would submit to you
that the easiest way to fix this issue, if it
is an issue, Is to go to the TRO and replace
your UNE remand order dtes with TRO dtes,
because although .- although this impairment 0

test was vacated and remanded, it was vacated
and remanded not because of what the test
was, but because the FCC -- excuse me -- the
Court sal9 you didJ:l't do enough of a market.
specific analysis and a granular analysis,
and you relied too heavily on costs. So it
went back to the FCC. And the FCC issued the
TRO, and if you look at the impairment test
set forth by the TRO, It's substantially the
same except that now you can't rely so
heavily on costs, you've got to rely a little
more on the other factors, and there's got to
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the fiber. Other cases, It's really
separate. 0 That does not necessarily mean or
have any impact on how we've used it. We've
always said we've used the existing fiber
since the early ISNET days to provide
services that were in need of optical
facilities. We've continued to repurpose
some of the HFC fiber to provide telephony
facilities. As Mr. Moreira demonstrated on
the map, fiber to RT's, remote terminals, is
a frequent use of how we repurpose the fiber.

THE CHAIRPERSON: John
Andraslk is SNET's technical geek in charge
of this stuff.

MS. JANELLE: So I would
agree that based on what Mr. Andrasik just
said that they're using a part of this
network, so the claim that it's not part of
their network I fail to understand. And I
hope that answers your question,
Commissioner.

COMM. DOWNES: Yes, ma'am.
That's very fine. Thank,yOu.. ,_ ..,

MS. JANRLE: MJy"I cOhtinue? ,(0.
COMM. DOWNES:' Please.; ... _ :L.

Page 77
1 be this granular, market-spedfic analysis.
2 The Department has just
3 performed the granular, market-specific
4 analysis, and I think you can find parallel
5 paragraphs In the TRO that state exactly what
6 SBC is dainiing the Department is relying on
7 . the UNE remand order for.
8 With respect to we can't
9 unbundle this because we don't know what to

10 call it, it's not a loop, It's not a switch,
11 it's not all of the other technical terms,
12 you can call it anything you want. You can
13 call it HFC network. You can use Attorney
14 MoreIra's term and call it a quasi-loop. The
15 fact Is it functions as a loop, and just
16 because HFC network is not on the FCes list
17 of things nationally that can be unbundled
18 doesn't mean that this Department cannot
19 unbundle it and doesn't mean it's not subject ~

20 to unbundling.
21 It was very adequately
22 briefed by both parties that the Department
23 -. has independent statewide JUrisdiction to add
24 netWork:eiementS to the list. That was
is ..,-ad"init1ed bY'SNIT In its District Court t

.......~ ..~ ......... i
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COMM., DOWNES: Oh.
MS. JANELLE: We would love

to buy it. We did entertain negotiations

as you talked to us a little bit earlier
about leasing the facility, making the
upgrades, doing the various Interconnection
and other kinds of things you've got to do,
and I believe at one point you also said that
Gemini also runs some other HFC facilities --

MS. JANELLE: That it has
constructed on its own, that's correct,
Commissioner.

COMM. DOWNES: So r guess
I'm -- I guess I'm just a little bit
mystlfled,and there's probably a perfectly
obvious reason that I'm not seeing, but
perhaps you could just talk to me a little
about that.

MS. JANELLE: Certainly.
COMM. DOWNES: Wouldn't it

make more sense just to buy the darn thing
already and --

MS. JANELLE: Well, it would,
and quite frankly the answer is we want to
buy it.

1
2
3
4
5
6
7
8
9

10
11
12
13
14
15

MS. JANELLE: I just want to 16
sum up by saying that notwithstanding all of 17
the rebutting of all of these arguments, we 18
would like the Department to focus on the 19
draft decision's requirements with respect to 20
the cost of service, the inventory and the 21
OSS because those are fatal to Gemini and we 22
believe any other competitor coming in to use 23
this network. You're correct on the facts, 24
you're correct on the iaw, you're correct to 25

1 complaint that this Department took
2 administrative notice of.
3 Call it whatever you want.
4 It doesn't matter to us. But we believe that
5 it functions as quasi-loop and therefore this
6 Department can unbundle it .
7 And I think that's all that I
8 have. I didn't speak nearly ~s long, but I
9 just want to --

10 MR. MOREIRA: We win.
11 MS. JANELLE: Not yet. I
12 just want to sum up by saying --
13 COMM. DOWNES.: No,' this is
14 riot trial by ordeal, even thOugh it may seem
15 that way.
16
17
18
19
20
21
22
23
24
25

MS. JANELLE: We spent a full

THE CHAIRPERSON: Judge
Levine said that?

MS. JANELLE: Yes.
THE CHAIRPERSON: I'm

Page8!
with sac, and without disdoslng anything
that went on In those negotiations,
ultimately we believe that the price that we
were offered, which was In the very high
multimillion dollars, represents multiple
times over what this abandoned, decrepit,
degenerated network is worth. And there was
absolutely no movement on that price from
sac.

And this issue was revisited
when we were before Judge levine because he
said exactly the same thing, and he put the j:

two of us in a room together and he said, You
want it; you don't want It; buy It And, you
know-

1
2
3
4
5
6
7
8
9

10
11
12
i3
14
15
16
17
18
19
20 surprised.
21
22 day--
23">'~· COMM. DOWNES: Be careful
~4 nOW. .~~-. ;:'f ." ..

25 . • ~ MS. JANELLE: -- in
;

know.
MS. JANELLE: Thank you,

Commissioner. I appreciate It.
COMM. DOWNES: And you were

Page 79
unbundle In the way that you have. We think
that this decision Is fully sustainable on
appeal. However, it will be a hollow
decision if these costs that really are a
barrier to entry are imposed on a competitor
that wants to utilize this network.

And I'd be happy to answer
any other questions you have.

THE CHAIRPERSON: I think
you've done fine. Thank you.

COMM. DOWNES: May I just
torture her briefly?

THE CHAIRPERSON: I tried to
help you out. I really 9id.

COMM. DOWNES: I know, I

so dose.
Look, I have to confess to

you that I am -- for me I guess the
disconnect on this is wl')y wouldn't Geml,rit>
want to just purchase this faCilitY aireaay? '~~
I mean, you know, I listened v~ryca'refiJlly;~,

1.
2
3
4
5
6
7
8
9

10
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18
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24
25
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1 ,negotiations with Department staff and the 1 MR. VALLEE: Commissioner
2 Assistant Attorneys General present, and 2 Downes, I was present with Judge Levine
3 there was no movement on that number, and as 3 asking that same question --
4 far as we're concerned the number is 4 COMM. DOWNES: Yes.
5 outrageously inflated, and I don't know if S MR. VAllEE: -- and there was
6 It's designed to prevent a competitor from 6 an interesting answer, and I don't know the
7 buying the network, but certainly we don't 7 answer either, but there was not a meeting of
8 believe anyone will at that plice. certainly 8 the minds. '
9 we will not. 9 COMM. DOWNES: Yes, that

10 COMM. DOWNES: And I will 10 seems apparent at this point.
11 give your friend here an opportunity to rebut 11 MR. VAllEE: Yes,I'm afraid
12 In a moment here. 12 it was. It Is a very good question, but you
13 MR. MOREIRA: I do speak 'out 13 know you could flip the question and ask the
14 of tum. 14 question, why doesn't SNET want to lease it,
15 COMM. DOWNES: Well, we'll 15 because they certainly have the opportunity.
16 jUst allow it this one time. 16 The Department has just issued a decision
17 MR. MOREIRA: We are curious 17 saying go ahead and do It, it's legal.
18 to see what they think It's worth because 18 COMM. DOWNES: Well, I just
19 they never countered the offer, so it is 19 haven't gotten Mr. Moreira in front of me --
20 interesting. 20 MR. VALLEE: We'll have to
21 MS. JANELLE: Welf, we think 21 get him back up here. ;

22 we did counter in Supelior Court, but that's 22 COMM. DOWNES: -- to ask him
23 beside the point. The fact of the matter 23 part two so -.
24 is --' 24 MR. VALLEE: Give him a shot.
25' COMM. DOWNES: We're kind of 25 That's a good question, and I really don't

..

l[: 1
2
3
4
5
6
7
8
9

10
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12
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enjoying the colloquy here.

MS. JANELLE: Maybe we can
settle this now.

MR. MOREIRA: Again, I'll
listen to the number. I'm just waiting for
it.

MS. JANELLE: The fact of the
matter is that the humber that we were told
that there was absolutely going to be no
movement on was so astronomically high as to
prevent even consideration of It. Quite
frankly, there was no way we could pay for it
and absolutely no way we could ever get
financing for It at that high of a number.

COMM. DOWNES: Thank you,
ma'am. I appreciate it.

MS. JANELLE: Thank you very
much.

THE CHAIRPERSON: Thank you.
Attorney Vallee.

MR. VALLEE: Yes, thank you,
Commissioner. Good morning -- good
afternoon, Commissioners.",. ""'?"

COMM DoWNES··~ GOOd"~' ·~f,',,'·~~,~,.,~'·'·
• ,;;') "") " ,e

afternoon, sfr. .., ".,' ....... :'0" ..~.~~.:. ",: .JL :.\./

Page 85
1 have the answer to that. There was dear
2 financial -- I mean, there were numbers
3 battered around. I don't remember them, but
4 they dearly were quite divergent.
5 Because the oces position is
6 that the draft decision Is terrific, and it
7 is the right dedsion, it's legal, and it
8 makes a lot of sense, It advances public
9 pOlicy, ali of which is good, all of"\vhich is

10 a win-win.
11 THE CHAIRPERSON: You're
12 scaring me.
13 COMM. DOWNES: You old
14 flatterer, you.
15 MR. VALLEE: I've got the
16 apples out front.
17 COMM. DOWNES: Yeah.
18 MR. VALLEE: Because it
19 should be a Win for SNET. That's why that
20 question is out. That's why it's an
21 important question.
22 Right now it's not generating
23'-"'-any revenue, and If you light It up or do
1.4 w~atevefif do~~(you just sit back and watch
2S""."the money,Com~ in, and what's wrong with
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1 that? Right now it's actually a cost 1
2 beCause, as we know, they're stripping it 2
3 down off the poles wherever they can find it, 3
4 wherever it gets in their way. Well, that's 4
5 a cost You roll up the truck and the guy 5
6 has to do all this stuff. 6
7 So the Department has 7
8 eSsentially sald,Waste not, want not, and it 8
9 seems like a pretty good deal, so-that's 9

10 really the question. 10
11 .COMM. DOWNES: Well, we're 11.
12 glad we made somebody happy. 12
13 MR. VALLEE: That's right 13
14 . We're happy. We're happy here. Consumers 14
15 should be happy because that's a win-win for 15
16 them, too. 16
17 MS. JANELLE: Us too. 17
18 MR. VALLEE: SNET has a win. 18
19 They have revenues coming in. Consumers are 19
20 obViously going to benefit from the 20
21 competition and all the things that we know 21
22 accrue from. competition, and Gemini is here, 22
23 you know, hat In hand petitioning the 23
24 Department, Come on, come on, what about It? 24
25 And you say, Okay, gOod idea, go ahead and do 25'

50 the TROessenti~!lIly says,
Broadband, competitors, you don't get a crack
at that. You get to play with the old
network. If you want, go ahead, you can
lease that. SNET has to lease It, and you
get to lease it, and we get to use it, and
you're all happy with that. But that new
stuff, you don't have to lease that That
incents 5NET and companies like It, the other
RBOCs; to spend their money to'build that
thing out.

And the Department looked at
this technology where the drawing is, the red
part, as opposed to the blue part, which is
really what th!!it Is about, and said, you
know, the TRO doesn't talk about this thing ,
because it's unique. This is the only RBOC
that still owns this type of stuff. The TRO
talked about'really advanced stuff, fiber to
the curb and all of that good stuff, and it
talked about twisted pair copper, and we've
just talked about that difference, but this
thing is -- what is this? It's in the '
middle. So the Department had to make a
decision about what is it and where does it

{..
Page 87 Page 89

1 it 1 belong?
2 SO we certainly hope there's 2 And the ace believes this is
3 no federallitlgation or any other kind of 3 the right decision because it's still sitting
4 litigation, that we would just move forward 4 on the poles all across Connecticut, all of
5 to a practical resolution of this thing. S that red stuff over there, and it isn't being
6 The public policy I'd like to 6 used. It's being stripped down by a company
7 talk about for a moment, the TRO has been 7 that has written it off, and we will talk
8 mentioned a few times, the triennial review 8 about who paid for it. But it should be
9 order, and there was a distinct public policy 9 used. It can be used. We have a willing and

10 that was enumerated by that, and SNET has 10 able lessee - is that what it is? -- ready
11 claimed, Well, you did it all wrong. They 11 to do it, and the Department has reached. the
12 went through all the piles of paper and 12 right decision which is, yeah, do it. .
13 wandering around and drawings, too, which are 13 let me do that money thing.
14 very pretty. 14 I wrote a quick note when you asked that
15 THE CHAIRPERSON: Very 15 question. It was a really good question. .
16 Impressive. 16 eOMM. DOWNES: Yes. I'm
17 MR. VALLEE: But the public 17 tingling with anticipation.
18 policy was clear. Congress essentially said 18 MR. VALLEE: I can imagine.

~
19 and the FCC has now put it in writing with 19 I'm sure 5NET is, too, taking notes ~

20 the TRO, We'd like broadband to happen in 20 copiously. 1
~

21 this country• .It's Important to us. Let's 21 It was the money from ;i

22 do that. Let's all do that together. 22 ratepayers is basically the thing. I seem to
23 We need economic; incentives, , ,. 23 remember and I'm sure those of us who were
24 which I think SNET talked abdut,tert2I1nly:" - 24 there i.n those days with video dialtone and
2S Gemini is aware of. 25 ,_ all of that good' stuff can remember there was ~

~:p...~/>..'-....... r..>;&·",-:r.'·~"'I:'~~"'''';,y;;~..,.;,o....~!'i''w:,_!;'l.~ ~t\iIl'..JI,.o«' ..,..........."""~ ....__~,.,.~.
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There's no rate of retum
case. There's no rate case. We don't talk
about ratepayers and how much we spent,
ratepayers.

1
2
3
4
5
6
7,
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11
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16
17
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21
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23
24
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some kind of 50/50 split that I remember. We 1
had six fiber lines. Three of them were - 2

,what was It, two were going to do this and 3
two were going to do that - John will 4
correct me If I'm wrong -- and then there S
were two spares, but in any case you had six 6
of them. When we cut them in half, there 7
were three on either side of this thing, and 8
50 percent of the cost of putting this thing 9
together ISNET was going to be paid by 10

. telephony ratepayers as opposed to potential 11
CATV or cable or cable people. 12

Now we've got the RBOC 13
fantasy, as I like to think of it, of 14
altemative regulation changed everything, 15
and the thing it most seems to have changed 16
is that ratepayers disappeared. They're 17
like, hello, where - there are no ratepayers 18
here. We don't have ratepayers anymore. We 19
only have shareholders. We only have our 20
money. 21

22
23
24
2S
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there will be a new drawing about that, the
two parallel railroad tracks.

But the thing that we've got
to recognize here Is that the draft decision
goes into the history, as Ms. Janelle pointed
out, and I think the history in the draft
decision is correct. The SNET rewrite is a
little bit off the track.

So what happened was they set
out to build a substitute network, which we
talked about. That's the red network. And
it was going to completely substitute for
copper twisted pair. That was the deal.
That's what we heard. We heard, Give us the
money, and we will give you all kinds of
cra'Z)f services you're going to love, and as I
remember the number it was 70 percent more
productivity off this thing. squirrels
weren't going to eat it, the rain didn't like
it, it was going to be unbelievable. It even
fixed Itself. It was self-healing. I love
that. Okay.

But somewhere along the
track, we were riding along with the
locomotive and all of a sudden we came off

Page 91

1 Okay. But who pays the bills
2 ,every month? Shareholders? Well, maybe they
3 do, but not as shareholders. And where does
4 the revenUe come from? It comes from rate -~

Soh, we can't talk about ratepayers.
6 They didn't do a stock thing
7 that said - they didn't go to Wall Street
8 and say, Hey fellows, we really want to do
9 this ISNEr thing, give us six billion dollars

10 or four billion dollars or bunches of
11 billions of dollars. They said, We're going
12 to pay for It as we go. It's going to be
13 part of our Improvement plant, and that's how
14 It worked, and that's the answer.
15 So, yeah, they wrote it off,
16 and yes, the Department said when you write
17 it off, whatever is remaining is a
18 shareholder expense. I'm cool with that. So
19 that's the business there.
20 Now, we had the whole
21 business about-the barren plane and the two
22 railroad tracks, A and B, narrow and wide.
23 Why the new one, the broad!:>and is narrow;']s
24 one of the things I'm w~rried)lfjout;.ht;lt~;"':;'
25 maybe we'll hear about that later. Maybe, ~\"

Page'93 '

1 the track, and we derailed it, and what was
2 that? Was that really because It didn't
3 work? I don't think so, because it works.
4 They use it. They're In here begging for It
S The cable T.V. people, there's some of them
6 here, too; they use it. But it doesn't work.
7 Okay.
8 So what really happened?
9 What really happened was they suddenly

10 discovered, whoa, the cable guys are running
11 like manIacs, upgrading to 7S0-megahertz so .
12 we can do telephony, and we're going to pay
13 for It, and they did. Okay. Well, walt a
14 minute. We're losing that race but we -
15 THE CHAIRPERSON: I seem to
16 recall It repowering the network.
17 MR. VALLEE: Powering the
18 network was a problem, but could they have
19 done It?· You betcha. They could have done "
20 It. They didn't want to do it. They wanted ~
21 to Pl:lt the power down on the communications ~
22 gain. You're right, that -- ,

. 23"" .. ·· THE CHAIRPERSON: I recall
2~ that'·>':
t5,,,._,., } ;~, ..MR. YALLEE: That was a
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And how do they provtde
broadband today? OSL. So they're in
competition with the cable people and it's .
working great. God love 'em. But that's the
answer. That's why track B was cut off and
why it's sitting up on those poles .out across
Connecticut.

So it was a substitute
network. It was going to totally take -
that Was going to be what was going to be
used. You would pick up the phone and say
"Hi, Mom" through HFC.

So, I mean, that's an
important issue especially in terms of the
legal analysis because this was not a trial.
Is Project Pronto a trial? That would be a
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problem, and lucent did withdraw from the 1
business. That's a problem, too. So how 2
come they're doing it? That's not a problem. 3.
That one they got fixed. 4

What really happened was OSL 5
was sitting there looking sweet and pretty 6
and just said, Come and use me•. I'd be a lot 7
cheaper for you. In a nutshell that's how it 8
worked. 9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Page 96
a couple of hurdles. We've got the flnandal
hurdle; we've got the technical hurdle. This
is an RBOC thing again, another RBOC fantasy.
Oh, network Integrity, we can't do whatever
It is you just told us. They've been doing
it for fifty years. Okay.

As for spending money on
Gemini, you're going to do a cost of service
study, you talked about it, you put
deadlines, you've got all this good stuff,
and you're ·not legally bound to do so. Where

.does - where did all the costs for OSS come
from In the first place? It's folded Into
the cost of service study. That's how It's
always been done. When these jokerS pay a
price, ch, it's ten dollars a mlle, whatever

. the number Is, fine, inside the ten dollarS
is to pay for the OSS: This Is not new. So
I'm not sure why -.

COMM. DOWNES: You meant
"jokers" in the very nicest possible way.

MR. VALLEE: I'm sorry, yes.
I 'Iove jokers, too.

COMM. DOWNES: I'm just
watching the colloquy behind you.

.. , .
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question to ask the company. Is Project
Pronto a trial? The answer has got to be no.
That Is our future network. That's what
Congress told us to do. That's what the FCC
has told us to do repeatedly. We want
broadband; Project Pronto. Read it in the
annual report. That's what we're doing.
Wftre using the fiber, the "P' in the HFC,
and we're using it right now. We're using it
right now. It's not dead. It's not quiet.
It's generating revenue. It's being used to
carry traffic.

So trial schmile, it's not -­
it was real. It was to be the .-

THE CHAIRPERSON: The
transcript needs to know, how do you spell
"schmile"?

MR. VALLEE: There's an
expert right here. I'll defer to her.

COMM. DOWNES: It's okay.
Use your best phonetics•.

MR. VALLEE: I'll wrap up
real quickiy. You're going to hear more
today, I'm sure. _ . .

Financial hurdles~ We've'got ,
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MR. VALLEE: You mean the

darts are not all going to this side?
COMM. DOWNES: I hope you all

appreciate the fact that we're trying to make I

these hearings more entertaining.
THE CHAIRPERSON: You saw the .

electric response.
COMM. DOWNES: Really,

really. I understand why Jennifer prefers to
be here now. I get it.

THE CHAIRPERSON: It's the
Commissioner; that's why.

COMM. DOWNES: Probably.
MR. VALLEE: There's two

things to think about. The first is what
time do you pay for the OSS? I'm not sure
that -- I think Gemini is correct, that the ~

scheme that's in the draft decision may not l
be the best way. I'd suggest that in phase ;
two, we do the cost-of·service study and f-

Inside that an OSS.
The other is will SNET lose

money? The RBOes are always, Oh, we're
getting killed on this thing. We're under
water. This is terrible. This Is our cost.
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